NO. 26,836-B
SHARON LEE § IN THE DISTRICT COURT OF
V. § LIMESTONE COUNTY, TEXAS

PARKVIEW REGIONAL HOSPITAL,

INC.; PROVINCE HEALTHCARE

COMPANY; CHARLES RONALD

SMITH, D.O.; ALPHA OMEGA LABS;

GREG CATON; HERBOLOGICS, LTD.;

AND LUMEN FOOD CORP. § 87TH JUDICIAL DISTRICT

ORIGINAL THIRD PARTY ACTION

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES Lumen Food Corp., one of the Defendants in this cause, hereinafter
called Third Party Plaintiff, and with Leave of Court first had and obtained, files this its
Third Party Action, complaining of Hydro Products and Technologies, Inc. a/k/a HPT,
hereinafter referred to by name or as Third Party Defendant, and for cause of action would
respectfully show unto the Court as follows:

l.

Third Party Defendant is a California corporation that markets andsells its products
throughout the United States, including Texas, and may be served with service of citation
by serving its registered agent, llene Goldstein Block, Livingston & Mattesich Law
Corporation, 1201 K Street, Suite 1100, Sacramento, CA 95814.

Il.
Third Party Plaintiff previously obtained leave of this Court to file this Third Party

Action.



1.

In Plaintiff's Third Amended Original Petition filed against Third Party Plaintiff and
other Defendants many claims were asserted against Third Party Plaintiff, including
manufacturing defect and design defect claims arising out of the use by another Defendant
of a product called H30.

V.

Third Party Defendant is liable to Third Party Plaintiff for indemnity and for any and
all sums it may be compelled to pay to Plaintiff, including attorney’s fees and court costs,
as a result of the occurrence made the basis of Plaintiff’s suit. In this connection, Third
Party Plaintiff will show that at all times material it has owned and operated a retail sales
business for H30. The H30 was designed and manufactured by Third Party Defendant.
Plaintiff, in her latest petition, alleges the existence of certain defects in the design and
manufacture of the H30 sold by the Third Party Defendant to Third Party Plaintiff. Third
Party Plaintiff will show that it had no knowledge of the existence of any such defect, if any,
at the time of the sale and that the Third Party Plaintiff innocently resold the H30O to the
Defendant, Dr. Smith, in the ordinary course of its retail business without knowledge or the
means of acquiring knowledge of any product defects, if any.

Further, Third Party Plaintiff denies that it was guilty of any negligence contributing
to orindependently causing the harm, if any, complained of by the Plaintiff. Consequently,
Third Party Plaintiff is entitled to judgment over and against Third Party Defendant for
indemnity for any and all sums which it may be adjudged liable to Plaintiff, including but not

limited to indemnity under Chapter 82 of the Texas Civil Practice & Remedies Code.



V.

Alternatively, Third Party Plaintiff is entitled to contribution from Third Party
Defendant toward any liability that may be found to exist from Third Party Plaintiff to
Plaintiff as a result of the incidents made the basis of the Plaintiff’s suit. In this connection,
Third Party Plaintiff will show thatthe Third Party Defendant designed, manufactured, and
sold the H30O that is claimed to be defective to the Third Party Plaintiff, and the Third Party
Plaintiff innocently resold the H3O to Dr. Smith in the ordinary course of its retail business
without knowledge or the means of acquiring knowledge of any product defects. Third
Party Defendant’s design and manufacture of the H30, alone or in combination, are the
direct cause of the Plaintiff's damages, if any. Accordingly, pursuant to Chapter 33 of the
Texas Civil Practice & Remedies Code, Third Party Plaintiff is entitled to contribution for
the percentage of responsibility assigned to the Third Party Defendant by the trier of fact.

WHEREFORE, PREMISES CONSIDERED, Third Party Plaintiff, Lumen Food Corp.,
requests that Hydro Products and Technologies, Inc. a/k/a HPT, Third Party Defendant,
be cited to appear and answer herein, and that on final trial hereof, Third Party Plaintiff
have the following:

1. In the unlikely event that Third Party Plaintiff be required to pay
damages to Plaintiff, that it have judgment over and against
Third Party Defendant Hydro Products and Technologies, Inc.

a/k/a HPT for indemnity and/or contribution as provided by law;
Prejudgment interest as provided by law;

Attorney’s fees;

Postjudgment interest as provided by law;

Costs of suit; and

Such other and further relief to which Third Party Plaintiff
may show itself justly entitled.

U

Respectfully submitted,
FULBRIGHT WINNIFORD
A Professional Corporation



Attorneys at Law

P. O. Box 7575

Waco, Texas 76714-7575
(254) 776-6000

(254) 776-8555 [FAX]

BY:

GERALD L. BOLFING
State Bar No. 02574850

ATTORNEYS FOR THIRD PARTY PLAINTIFF

AND DEFENDANT
LUMEN FOOD CORP.

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above and foregoing instrument
as this day forwarded in accordance with the Texas Rules of Civil Procedure to all counsel
of record, on this the __ day of January, 2004.

GERALD L. BOLFING



